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Petition for Review - 1 

A. IDENTITY OF PETITIONER 

Petitioner Reynaldo S. Verduzco seeks review of the Court 

of Appeals, Division II, decision set forth in Part B. 

B. COURT OF APPEALS DECISION 

 Division II filed its opinion on July 30, 2024, Verduzco 

filed a timely motion for reconsideration that Division II  finally 

denied on December 2, 2024.  Copies are in the Appendix. 

 Division II reversed a race discrimination retaliation 

judgment on the jury’s verdict against King County (“County”) 

that exceeded $2.07 million.  This case involves racial 

discrimination against Verduzco, a Latino County employee.  

Verduzco’s case was based on disparate treatment on the basis 

of race and retaliation for reporting racial discrimination under 

RCW 49.60, Washington’s Law Against Discrimination 

(“WLAD”). The jury found for Verduzco on retaliation, but not 

on the disparate treatment cause of action.   

 Division II reversed the judgment on the jury’s verdict 

based on its perception that Instruction 8’s discussion on adverse 
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employment impact for both the disparate treatment and 

retaliation claims was somehow “confusing and misleading,” 

even though the directions regarding the use of the applicable 

WPI instructions authorizes combination of the “adversity” 

definition in the same instruction.  Division II failed to conduct 

a harmless error analysis as to this allegedly flawed instruction.  

 Race discrimination cases are different and require special 

sensitivity, as this Court’s open letter to the bar on race 

discrimination confirms: 

We can develop a greater awareness of our own 
conscious and unconscious biases in order to make 
just decisions in individual cases, and we can 
administer justice and support court rules in a way 
that brings greater racial justice to our system as a 
whole.   
 

See https://www.courts.wa.gov/. Division II’s decision failed to 

do the necessary hard work to eradicate racism this Court called 

upon justice system participants to undertake, as set out in the 

WLAD. 

This Court should grant review, RAP 13.4(b), and reverse 
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Division II.   

C. ISSUES PRESENTED FOR REVIEW 

1. In a race discrimination case under the 
WLAD, where the trial court instructed the jury on 
whether an employer committed an adverse employment 
action both in a disparate treatment claim and a retaliation 
claim in the same instruction, did the Court of Appeals err 
in holding that such an instruction was confusing and 
misleading, and therefore erroneous, so as to require 
reversal of the judgment on the jury’s verdict when the 
Notes on Use for the pertinent instructions allow their 
combination in a single instruction? 

 
2. Did the Court of Appeals err in failing to 

conduct a harmless error analysis in a racial discrimination 
retaliation case as to an allegedly erroneous instruction, 
and instead reversing the judgment on the jury’s verdict in 
favor of a Latino victim of discrimination because it 
presumed the allegedly erroneous instruction was 
prejudicial to the defendant? 

 
D. STATEMENT OF THE CASE 

 Division II addresses the facts and procedure in this case 

at length. That extensive discussion, if anything, only documents 

how the County retaliated against Verduzco for reporting 

discrimination by the County. Op. 2-17. But the Court’s factual 

discussion is flawed in several aspects that only further sustain 
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the jury’s verdict, requiring special mention here.  

 Division II’s opinion fails to mention several employees’ 

testimony about the years of County managers’ racially-charged 

insensitivity regarding lower-level employees and racism in the 

County’s Hazardous Waste Program (“HWP”).  Ex. 84; RP 940, 

960, 1022, 2269-70. In this environment, Linda Van Hooser, the 

HWP’s public health liaison, described Verduzco as being “very 

serious about ensuring that we implement racial equity into our 

work, very businesslike . . . .” RP 1233.  Larry Brown, a 33-year 

County veteran and team member on the auto paints project team 

Verduzco led, described Verduzco’s effectiveness as a team 

leader. RP 824-25.  Brown stated that Verduzco taught the team 

members important principles of equity and racial justice noting 

that the team works mostly with communities of color. RP 827-

28. Brown said that Verduzco’s teachings about racial equity 

were “life changing.” “I would say it was life changing for me, 

that I will also be grateful for.” RP 832-33.  

On December 5, 2018, when Verduzco and other 
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employees were conducting interviews with candidates for a 

HWP position, manager Joan Lee called Verduzco, yelling and 

berating him. RP 1460-61. During this call, Lee interrupted 

Verduzco and directed him not to say a word when he asked why 

she was so angry, but just to listen to what she had to say, and to 

go away and think about it. RP 511, 1461. Verduzco explained 

that Lee’s tirade, in this racially-charged environment, made him 

feel like she considered him “like a dumb Mexican.” RP 1462. 

The County refused to conduct an investigation after Verduzco 

complained about Lee’s tirade. RP 1467. He felt “dehumanized” 

and “marginalized” when the County failed even to investigate 

his racism complaint. RP 1465.  

Verduzco sought counsel with his colleagues and 

complained to HWP upper management about the racism he 

experienced from Lee. RP 1538-41. Subsequently, and 

immediately thereafter, Verduzco was subjected to poor 

performance reviews for the first time in his 28-year County 

tenure, administrative leave for five months, suspension without 
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pay, and a demotion by Lee. RP 558-59, 563, 853, 1103, 1454-

56, 1540-41. 

E. ARGUMENT WHY REVIEW SHOULD BE 
ACCEPTED 

 
Division II’s opinion upends a jury verdict in a case 

involving retaliation for reporting racial discrimination based on 

its mistaken view that an instruction on the adverse impact of the 

County’s conduct as to those claims was flawed when it 

essentially combined two WPI instructions, and complied with 

the WPI Notes on Use for the instructions on adverse impact that 

allowed their combination in a single instruction, and the County 

was not prejudiced by the instruction, even if it was erroneously 

given (which it was not).  Review is merited.  RAP 13.4(b)(1), 

(2), (4). 

(1) This Court Should Not Lightly Condone the 
Overturning of a Jury Verdict in a Retaliation/Race 
Discrimination Case under the WLAD 

 
This Court has repeatedly noted that RCW 49.60 is to be 

liberally construed to achieve the vital public policy of abating 
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discrimination. The WLAD makes clear that employment 

without gender-based discrimination is a civil right, RCW 

49.60.010, and it is actionable when a person suffers 

discrimination by an employer. RCW 49.60.030(2); Martini v. 

Boeing Co., 137 Wn.2d 357, 367-68, 374-75, 971 P.2d 45 (1999). 

The WLAD fulfills the Washington Constitution’s civil rights 

provisions; the failure to enforce the right to be free of 

discrimination “menaces the institutions and foundation of a free 

democratic state.” RCW 49.60.010. WLAD’s provisions are “be 

construed liberally for the accomplishment of [WLAD’s purpose 

of defeating discrimination],” RCW 49.60.020. 

This interpretative imperative required Division II to view 

with caution any actions as to the WLAD that would narrow the 

coverage of the law, Marquis v. City of Spokane 130 Wn.2d 97, 

108, 922 P.2d 43 (1996); Phillips v. City of Seattle, 111 Wn.2d 

903, 908, 766 P.2d 1099 (1989); Lodis v. Corbis Holdings, Inc., 

172 Wn. App. 835, 848, 292 P.3d 779 (2013), or any argument 

that would undercut the jury’s decisionmaking in a racial 
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discrimination case.  

Instead, Division II offered a hyper-technical reading of 

Instruction 8 to upend the jury’s verdict.  This hyper-technical 

reading is not only unsupported on traditional principles, as noted 

supra, it flies in the face of this Court’s open letter to the bar on 

race and the WLAD’s liberal interpretation.  Review is merited.  

RAP 13.4(b)(4).   

(2) Division II’s Decision Fails to Honor the Jury’s 
Verdict in a WLAD Case 

 
As a backdrop for this discussion of the specific grounds 

for review under RAP 13.4(b), critical analytical points regarding 

reviewing by this Court of jury decisions apply with full force.  

For example, this Court has established the starting point in an 

analysis of jury verdicts – jury verdicts are presumed to stand 

because the jury’s decisionmaking role is “the bedrock of our 

justice system.”  Coogan v. Borg-Warner Morse Tec, Inc., 197 

Wn.2d 790, 799, 490 P.3d 200 (2021). Jury fact finding is 

constitutionally protected. Wash. Const. art. 1 § 22; James v. 
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Robeck, 79 Wn.2d 864, 869, 490 P.2d 878 (1971).  Juries’ 

verdicts are strongly presumed to be correct and are not lightly 

overruled on appeal.  Sofie v. Fibreboard Corp., 112 Wn.2d 636, 

654, 771 P.2d 711 (1989). 

Jury instructions generally are sufficient when they allow 

the parties to argue their theory of the case, are not misleading, 

and apply the applicable law, and an erroneous instruction is 

reversible error only if it prejudices a party. Anfinson v. FedEx 

Ground Package Sys., Inc., 174 Wn.2d 851, 860, 281 P.3d 289 

(2012).  

For the reasons set forth in section (1), the principle of 

respect for jury verdicts is particularly acute in WLAD race 

discrimination cases.   

(3) Instruction 8 Was Not a Misstatement of the Law or 
Confusing to the Jury 

 
In a mere six pages of its opening brief at 40-46,1 the 

 
1 The County argued multiple non-meritorious grounds for 

reversal in its brief.  Op. 1.  Division II specifically rejected the 
County’s claim of error as to Instruction 9 on retaliation, op. 20-
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County argued that Instruction 8 was confusing and could lead 

the jury to apply both retaliation and disparate treatment 

standards. RP 1999. The County did not argue that Instruction 8 

misstated the law or that it prejudiced the County in any way, 

merely that it may be confusing if applied to both discrimination 

and retaliation claims. Id. Verduzco’s response was brief, 

involving essentially a single page. Resp’t Br. at 29-30. 

Nevertheless, Division II reversed the judgment on the jury’s 

verdict on this incredibly thin argument because the instruction 

failed to differentiate between adverse employer action as to 

disparate treatment and retaliation claims. Op. 26-27.  

WPI 330.06 and WPI 330.01.02 address whether an 

adverse employment action is present in a retaliation claim and a 

disparate treatment claim under the WLAD, respectively. The 

Note on Use for both instructions directs that the instructions 

may be combined where the case involves both types of claims, 

 

23, but it did not address other issues the County raised.  Op. 27.   
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just as the trial court did here. See Appendix. Regarding adverse 

employer actions, the burdens are different: a disparate treatment 

claim must demonstrate the action “materially affect[ed] the 

terms and conditions of a person’s employment,” whereas a 

retaliation claim “need not materially affect the terms and 

conditions of employment so long as a reasonable employee 

would have found the action materially adverse, which means it 

might have ‘dissuaded a reasonable worker from making or 

supporting a charge of discrimination’ or deterred the charging 

party from engaging in protected activity.”  

Combining the instruction with no differentiation placed 

an additional burden on Verduzco and was neither an incorrect 

statement of the law nor was it prejudicial to the County.  First, 

while Instruction 8 differentiates between disparate treatment 

and retaliation claims, it did not misstate the law.  In Burlington 

Northern & Santa Fe Railway Co. v. White, 548 U.S. 53, 67-68, 

126 S. Ct. 2405, 165 L. Ed. 2d 34l (2006), the U.S. Supreme 

Court distinguished an adverse employment action in the context 
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of a retaliation claim and a disparate treatment claim.  Although 

an adverse employment action for purposes of a disparate 

treatment claim must materially affect the terms and conditions 

of a person’s employment, an adverse action in the context of a 

retaliation claim need not materially affect the terms and 

conditions of employment so long as it “dissuaded a reasonable 

worker from making or supporting a charge of discrimination” 

or deterred the charging party from engaging in protected 

activity.  In Boyd v. State, 187 Wn. App. 1, 14-15, 349 P.3d 864 

(2015), a retaliation case, Division II upheld an adverse 

employment action instruction derived from Burlington 

Northern that stated:  

An adverse employment action is defined as an 
employment action or decision that constitutes an 
adverse change in the circumstances of 
employment. An employment action is adverse if it 
is harmful to the point that it would dissuade a 
reasonable employee from making complaints of 
sexual harassment or retaliation. An adverse 
employment action must involve a change in 
employment conditions that is more than an 
inconvenience or alteration of job responsibilities. 
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Instruction 8 stated:  

The term “adverse” means unfavorable or 
disadvantageous. An employment action is adverse 
if it is harmful to the point that it would dissuade a 
reasonable employee from making a complaint of 
discrimination. Whether a particular action is 
adverse is judged from the perspective of a 
reasonable person in the [sic] Mr. Verduzco’s 
position. An adverse employment action is one that 
materially affects the terms, conditions, or 
privileges of employment.  

 
CP 2542 (emphasis added). The requirement that an adverse 

employment action must materially affect the terms, conditions, 

or privileges of employment was plainly correct as to a disparate 

treatment claim, but it placed an additional burden on Verduzco 

regarding the retaliation claim because the Burlington Northern 

court found that requiring a material effect to the terms and 

conditions of employment was a more stringent standard than 

merely requiring that the action would dissuade a reasonable 

employee from making a complaint of discrimination.  548 U.S. 

at 70 (“Our holding today makes clear that the jury was not 

required to find that the challenged actions were related to the 
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terms or conditions of employment.”). 

Division II found that Instruction 8 was a misstatement of 

the law because it combined the adverse employment 

requirements for Verduzco’s retaliation and disparate treatment 

claims. Op. 26. But Division II is wrong. Combining the two 

WPIs does not render Instruction 8 a misstatement of the law. To 

be a misstatement of the law, an instruction would necessarily 

require an incorrect standard. See, e.g., Keller v. City of Spokane, 

146 Wn.2d 237, 44 P.3d 845 (2002) (jury instruction that stated 

an incorrect standard for negligence in an intersection case); 

Roemmich v. 3M Co., 21 Wn. App. 2d 939, 949, 509 P.3d 306, 

review denied, 200 Wn.2d 1015 (2022) (court gave an instruction 

that misstated proximate cause in an asbestos case). Instruction 

8 correctly stated the law as to adverse employer action; at most, 

the instruction simply didn’t differentiate between two correct 

employer impact standards. As will be noted infra, Division II 

should not have assumed prejudice without proof. Hendrickson 

v. Moses Lake School. Dist., 192 Wn.2d 269, 281-82, 428 P.3d 
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1197 (2018).   

Verduzco argued that the County discriminated against 

him by treating him disparately based on his race and it retaliated 

against him for making complaints about workplace race 

discrimination. Instruction 8 on adverse employment actions was 

based on WPI 330.01.022 and WPI 330.06.3 The instructions 

mirrored the WPI instructions and did not misstate the law.  

 The jury was fully capable of applying the proper 

definition of “adverse” to the appropriate claim. Juries are 

presumed to follow the trial court’s instructions. State v. Perez-

 
2 In Sidibe v. Pierce County, 14 Wn. App. 2d 1045, 2020 

WL 5797901 (2020) (unpublished), Division II reversed a CR 
12(c) dismissal of a disparate treatment claim, recognizing WPI 
330.01.02 for the definition of adverse employment action.  Id. 
at *3.   

 
3 In Romula v. Seattle Public Utilities, 24 Wn. App. 2d 

1037, 2022 WL 17246817 (2022) (unpublished), review denied, 
1 Wn.3d 1005 (2023), Division I reversed a defense verdict 
where the trial court’s instruction on adverse employment action 
in a retaliation claim failed to give an instruction like WPI 330.06 
and instead limited adverse employment action to termination by 
the employer only, ignoring adverse actions leading up to 
termination.   
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Valdez, 172 Wn.2d 808, 265 P.3d 853, 858 (2011). See also, Diaz 

v. State, 175 Wn.2d 457, 285 P.3d 873 (2012) (juries are 

presumed to follow instructions in both civil and criminal cases). 

 The jury here, in fact, followed the trial court’s 

instructions, acting in a deliberative fashion. The jury ruled in 

Verduzco’s favor on retaliation, but against him as to his 

disparate treatment on racial grounds. See Appendix. The jury’s 

selectivity in its decision belies Division II’s decision that it was 

“confused” by the instructions. 

Division II’s ruling that Instruction 8 is a misstatement of 

the law and therefore presumptively prejudicial is inconsistent 

with this Court’s holding in Keller and the Court of Appeals 

decision in Roemmich, meriting this Court’s review.  RAP 

13.4(b)(1), (2).  Division II’s decision merits review as well 

under RAP 13.4(b)(4).  Instruction 8 combined aspects of WPI 

330.01.02 and WPI 330.06, as the Note on Use for each WPI 

instruction directed.  But Division II’s opinion seemingly 

undercuts the direction provided to counsel using the WPIs.  
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Division II’s assertion that “something more” was required – 

differentiation of the claims – goes well beyond the terms of the 

WPIs themselves, seemingly calling for a whole new instruction.  

Counsel should be entitled to rely on the direction of the WPIs’ 

Notes on Use, and not to then be subjected to Monday morning 

quarterbacking on appeal.   

Instruction 8 was neither erroneous nor confusing.  

Division II erred in so concluding.  Review is merited.  RAP 

13.4(b)(1), (4).   

(4) Division II Failed to Conduct a Harmless Error 
Analysis 

 
Regardless of any alleged error in Instruction 8, Division 

II’s analysis of that instruction is devoid of any analysis of its 

prejudicial effect.  Instead, that court summarily presumed 

prejudice from alleged instructional error.  Op. 18.  Before 

reversing a judgment on a jury’s verdict in a case of retaliation 

for reporting racial discrimination, Division II was obligated to 

conduct a harmless error analysis.  It failed to do so.  Review is 
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merited.  RAP 13.4(b)(1). 

Generally, to be reversible, even if a jury instruction is an 

erroneous statement of the law, it must be prejudicial to the party 

challenging the instruction. “The party challenging an instruction 

bears the burden of establishing prejudice.” Griffin v. West RS, 

Inc., 143 Wn.2d 81, 91, 18 P.3d 558 (2001). A jury verdict will 

not be reversed absent prejudice. An erroneous jury instruction 

is harmless if it is not prejudicial to the substantial rights of the 

parties and in no way affected the final outcome of the case. 

Adcox v. Children’s Orthopedic Hosp., 123 Wn.2d 15, 36, 864 

P.2d 921 (1993); Blaney v. International Association of 

Machinists & Aerospace Workers, 151 Wn.2d 203, 211, 87 P.3d 

757 (2004). As this Court noted in Anfinson, “[p]rejudice is 

presumed if the instruction misstates the law; prejudice must be 

demonstrated if the instruction is merely misleading.” 174 

Wn.2d at 860.  

Division II’s decision is in direct conflict with this Court’s 

decisions in Anfinson and Griffin. Both cases require that to be 
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reversible, any instructions that are misleading and/or confusing 

must also be proven to prejudice a party. And the burden to 

establish prejudice is on the party challenging the instruction, 

here, the County.  Anfinson, 174 Wn.2d at 860; Griffin, 143 

Wn.2d at 91. 

Given the vital importance of WLAD race discrimination 

cases, it is particularly important for an appellate court to 

carefully analyze any prejudice from an allegedly erroneous 

instruction to discern if the error was ultimately harmless.  

Division II did not do this necessary analysis, failing to honor the 

jury’s decisionmaking in this WLAD case.  

Even if Instruction 8 was erroneous (and it is not), giving 

that instruction was harmless error that did not affect the outcome 

of the case. See Blaney, 151 Wn.2d at 211. Even when an 

instruction is found to be a misstatement of the law, the 

presumption of prejudice is rebuttable. See Anfinson, 174 Wn.2d 

at 873. Any alleged error in Instruction 8 was ultimately to the 

County’s actual advantage when the instruction is properly 
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analyzed.  

First, the County was not prejudiced because it was fully 

able to argue its theory of the case, again evidencing that the 

County sustained no prejudice from Instruction 8. In closing, the 

County’s lawyer addressed adverse employment actions: 

So, an adverse employment action is one that 
materially -- that materially affects the terms, 
conditions or privileges of employment. So, it has 
to be more than an inconvenience. It has to be more 
than just a reassignment of job duties. It has to 
materially affect your pay and your terms and your 
privileges. So, it is helpful to think in this case about 
some of [the] things that did not -- what were some 
of the actions King County took that did not result 
in a material change. It’s Defendant’s contention, 
and we think that you will find that paid 
administrative leave is not a material change to the 
terms, conditions or privileges of employment.4  
 

RP 2500. Later in closing, counsel argued: 

Let’s talk finally and very quickly about Mr. 
Verduzco’s retaliation claim. Instruction 10 tells 
you about the elements that Mr. Verduzco has to 
prove. He has to prove he was opposing what he 
reasonably believed to be racial discrimination and 

 
4 The County told the jury in closing that Verduzco’s 

suspension was the only “adverse employment action” the 
County took against him. RP 2499-2500.   
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that a substantial factor in the decision to suspend 
him was his opposition -- was opposing what he 
reasonably believed to be racial discrimination. You 
don’t go anywhere on this slide if you don’t get past 
No. 1. So, if you can’t first determine that Mr. 
Verduzco was opposing a, you know, a reasonable 
-- that he was making a reasonable opposition . . . 
So, if you can’t find that element, then there’s no 
way that you can find that there was retaliation and 
you don’t even need to go to element two.  
 

RP 2509-10. 
 
 The jury responded to the County’s argument, ruling 

against Verduzco and in the County’s favor on the disparate 

treatment race discrimination claim that carried the more onerous 

burden of proof for Verduzco, as will be noted infra. The jury 

fully appreciated the distinction between adverse employee 

actions in disparate treatment and retaliation claims from the 

County’s own argument. It simply believed, as it was entitled to 

do, that Verduzco met his burden on retaliation and not on 

disparate treatment based on race. 

 Second, and perhaps more critically, there was no 

prejudice to the County because on the claim on which Verduzco 
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prevailed, the retaliation claim, carried a lesser burden on 

adverse employer impact than did the disparate treatment claim. 

If the jury was “confused” (and it was not) such alleged 

confusion would have resulted in the jury applying the more 

onerous standard for adverse employer action in disparate 

treatment cases to the retaliation claim. Nevertheless, the jury 

ruled for Verduzco on the retaliation claim despite the more 

onerous adverse employer standard.5  

Any presumption of prejudice is clearly overcome and 

rebutted by the fact that the instruction as given placed a greater 

burden on Verduzco than he would have had if the instruction 

differentiated between an adverse employment action for 

 
5 Division II states that Verduzco’s argument that the dual 

standard for adverse employment action in Instruction 8 placed a 
greater burden on him was only raised at oral argument and that 
the Court would not consider the argument. Op. 26. But Division 
II is wrong. Verduzco argued that the instruction created an 
additional burden on him. Resp. Br. at 29-30. His brief stated: 
“In other words, combining the instruction with no 
differentiation places an additional burden on the Plaintiff and 
clearly is neither an incorrect statement of the law nor is it 
prejudicial to the County.” Id.  
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retaliation claims and an adverse employment action for 

disparate treatment. That the instructions were combined and did 

not differentiate between adverse impact for retaliation and 

disparate treatment only made it more onerous for Verduzco to 

prevail on his WLAD retaliation claim.  

There is simply no evidence that the outcome of the trial 

would have been any different had Verduzco not included the 

last sentence in Instruction 8. By requiring that Verduzco prove 

both that the County’s adverse action was harmful to the point 

that it would dissuade a reasonable employee from making a 

complaint of discrimination and that the action must materially 

affect the terms, conditions, or privileges of employment, the 

trial court made proof of Verduzco’s retaliation claim more 

difficult for him. If the trial court had not included the final 

sentence regard materially affecting the terms, conditions, or 

privileges of employment, Verduzco would have had only to 

prove a lesser standard – an adverse employment action that 

would dissuade a reasonable employee from making a complaint 
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of discrimination. By compelling Verduzco to prove the higher 

standard, any error in Jury Instruction 8 was therefore harmless 

as to the County.  

Division II analyzed none of this. Division II erred in 

refusing to conduct a harmless error analysis before reversing a 

jury verdict in a race discrimination case. Review is merited. 

RAP 13.4(b)(1).  

F. CONCLUSION 

 This Court should grant review and affirm the judgment of 

the jury’s verdict.  Costs, including reasonable attorney fees 

pursuant to RCW 49.60.030(2) on appeal, should be awarded to 

Verduzco. 

 This document contains 4,094 words, excluding the parts 

of the document exempted from the word count by RAP 18.17. 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
 

DIVISION  II 
 

REYNALDO S. VERDUZCO, No.  57052-1-II 

  

  Respondent/Cross-Appellant,  

  

 v.  

  

KING COUNTY, WASHINGTON, UNPUBLISHED OPINION 

  

  Appellant/Cross-Respondent.  

 
 LEE, J. — King County (County) appeals a judgment following a jury trial in favor of 

Reynaldo Verduzco on the basis of retaliation1 under the Washington Law Against Discrimination 

(WLAD), chapter 49.60 RCW.  Specifically, the County seeks a reversal and remand for a new 

trial based on (1) erroneous jury instructions, (2) juror bias, (3) improper witness exclusion, (4) 

excessive emotional distress damages, and (5) cumulative error.  Verduzco cross-appeals on the 

basis of the trial court’s attorneys’ fee award; specifically, Verduzco asserts the trial court erred 

when it reduced his attorneys’ lodestar rates and deducted 20 percent from the fee award overall 

based on Verduzco’s unsuccessful claims. 

 Because the trial court provided jury instructions that were confusing and misleading to 

the jury, we reverse and remand the issue of retaliation for a new trial.  Because we reverse and 

remand for a new trial, we do not reach the remaining issues on appeal or cross-appeal.    

                                                 
1  Verduzco also filed race discrimination and disability discrimination claims against the County 

that the jury found was not supported by the evidence.  The jury’s findings on these claims are not 

challenged on appeal. 
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FACTS 

A. BACKGROUND 

 Verduzco, a Latino man, works in the Hazardous Waste Unit of the County’s Hazardous 

Waste Program.  The Hazardous Waste Program operates using a “matrix” system.  7 Verbatim 

Rep. of Proc. (VRP) (Apr. 26, 2022) at 747.  The Hazardous Waste Program matrix is a “regional 

partnership” comprised of the County’s Department of Natural Resources and Parks (DNRP)-Solid 

Waste; DNRP-Water and Land Resources; Seattle Public Utilities; and Seattle and King County 

Public Health.  Ex. 84, at 8.   

 County employees receive annual performance appraisals.  In the Hazardous Waste Unit, 

as part of the Washington State Council for County and City Employees Local 1652R (Local 

1652R) collective bargaining agreement (CBA), employees’ annual performance appraisals are 

based on quarterly reviews.      

 Verduzco has worked for the County since 1992.  He is a member of Local 1652R.  

Throughout much of Verduzco’s tenure with the County, he has received good performance 

appraisals.   

 In 2012, Verduzco was selected to fill in for his then-supervisor, David Galvin, when 

Galvin took a six-week leave.  Verduzco performed well in the role and received a letter of 

commendation from Joan Lee, the rural and regional services section manager of DNRP-Water 

and Land Resources.  Lee is three levels above Verduzco in the management structure.  Lee is a 

white woman.       
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 In 2015, Verduzco was selected to be the project manager of the Auto Paints Project team 

within the Hazardous Waste Program.  At the time, the Hazardous Waste Program was undergoing 

a reorganization, which narrowed down the number of projects the program focused on.  After 

Verduzco was selected as project manager for the Auto Paints team, the County received a 

complaint that Verduzco was misogynistic and had been selected for the position in part because 

of his race.  As a result of the complaints, the County retained MFR Law Group to conduct an 

investigation into the allegations.   

 Around the time of the complaints, Galvin attempted to discuss an annual performance 

appraisal with Verduzco.  Galvin prepared a draft appraisal and intended to discuss both positive 

performance and “constructive suggestions.”  14 VRP (May 9, 2022) at 1785.  Galvin’s draft 

appraisal included comments Galvin had heard from “as many as half a dozen or more” employees 

“who were unhappy with the way Mr. Verduzco was interacting with them.”  14 VRP (May 9, 

2022) at 1786-87.  Galvin noticed that the employees who made the comments about Verduzco all 

happened to be female.  Galvin also wanted to inquire into Verduzco’s perspective of those 

comments.  Additionally, Galvin intended to involve Human Resources (HR) since the comments 

came from so many individuals, not just a single person.  According to Galvin, to involve HR for 

such a situation was standard protocol for the County.         

 However, shortly after Galvin’s meeting with Verduzco began, Verduzco became “very 

angry” about the comments that Galvin had included in the draft appraisal.  14 VRP (May 9, 2022) 

at 1785.  Verduzco refused to sit down and left the meeting.  Galvin did not see Verduzco for the 

remainder of the day.  According to Verduzco, Galvin had threatened him with discipline because 
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of the comments and Verduzco left the meeting, invoking his Weingarten2 rights.  The threat of 

discipline, per Verduzco, was “being told [he] was going to be investigated and investigations can 

end up being—can end up with terminations, which is discipline.”  12 VRP (May 4, 2022) at 1548.   

 Galvin sent Verduzco a follow-up email after the performance appraisal meeting.  The 

email stated: 

Rey — We met at 3 p.m. today for a performance review discussion and to cover 

the annual performance summary that we turn in this time of year.  I had prepared 

two documents, both based on the outline we use as spelled out in the local CBA: 

 

• A quarterly review, which you helpfully provided input to regarding a brief 

summary of your work in Q1-Q3; and  

• An annual performance summary. 

 

Both were and still are drafts.  I had hoped that we could talk through the feedback 

issues that I wanted to bring to your attention.  My hope was, and still is, that you 

can be open to hearing feedback regarding the way I and other co-workers perceive 

your behavior, and to do so in a calm and professional manner. 

 

However, today you did not allow me to go through the feedback I wished to discuss 

with you.  You raised your voice, crossed your arms, stood up and launched into 

what I would describe as an outburst, and then walked out of my office 10 minutes 

into our hour-scheduled meeting time without allowing me even a chance to say 

anything in response or to steer us back to the subject at hand.  The subject of 

today’s meeting happened to be about performance issues. 

 

Please note: I consider your behavior today, in my office, from 3:00 to 3:10 p.m., 

as unprofessional, confrontational and contrary to our norms.  It is ironic, since this 

very type of reactive, confrontational behavior is exactly what I had hoped to 

discuss with you today in order to point out how it affects your ability to interact 

with co-workers.  My attempt at providing you some feedback today is not about 

the content, the “what”, not with ESJ nor with equity in hiring.  It’s about the “how” 

regarding your behavior.  I’m trying to help you to see how such behavior as you 

                                                 
2  See generally Nat’l Lab. Rel. Bd. v. J. Weingarten, Inc., 420 U.S. 251, 267, 95 S. Ct. 959, 43 L. 

Ed. 2d 171 (1975) (Weingarten rights refers to an employee’s “right of union representation at 

investigatory interviews” with employers in which the employee “reasonably believes may result 

in disciplinary action against him.”). 
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exhibited in my office today is not appropriate in any professional workplace, not 

in King County and not in our office at Canal Place.    

 

Ex. 219.  Verduzco replied to Galvin’s email with the following: 

I ended the meeting because I realized that I needed to invoke my Weingarten 

rights; meaning that I needed union representation.  Additionally, I disagree with 

your characterization of our meeting.  I asked you questions and you did not answer.  

You simply gave me documents to read.  When I asked you about the “what, when, 

and where” you did not respond. 

 

Ex. 219. 

 Verduzco also contacted Pamela Johnson, the HR Manager for the DNRP-Water and Land 

Resources, regarding who made complaints against him and the investigation of those complaints.  

Johnson informed Verduzco that it was a confidential process.  Verduzco then made complaints 

of a hostile work environment and race discrimination, harassment, and retaliation.   

 As a result of Verduzco’s complaints, MFR Law Group expanded the scope of its 

investigation to also investigate Verduzco’s claims.  The final report from MFR Law Group 

(Fleming Reed Report) concluded that Verduzco had not engaged in misogynistic conduct towards 

women and that Verduzco was not discriminated against, harassed, or retaliated against.   

B. 2018 AND 2019 INCIDENTS 

 1. 2018 Incident with Lee 

 In 2018, Verduzco took part in a call where Lee was on speaker phone.  Lee had limited 

time between meetings, so she stated that those on the call “needed to be quiet and listen, this was 

not the time to respond.”  16 VRP (May 11, 2022) at 2288.   

 Verduzco, who wears hearing aids, couldn’t understand what Lee was saying via speaker 

phone because “the sound was garbled and a little distorted.”  12 VRP (May 4, 2022) at 1461.  
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According to Verduzco, he attempted to ask Lee why she was so upset, but Lee told him “to not 

say a word, to just listen to what she had to say, to go away and think about it and then maybe have 

a conversation later.”  12 VRP (May 4, 2022) at 1461.  Verduzco was “stunned” and 

“embarrassed.”  12 (May 4, 2022) at 1461.  According to Lee, she was “heated” on the call and it 

“was an intense conversation”; however, she felt she was raising an issue with her employees that 

was her prerogative to raise.  6 VRP (Apr. 25, 2022) at 512.  Others who participated in the call 

described Lee as upset and stern on the call, but not yelling, and only discussed Lee’s concerns 

about the hiring process.  The conversation was no longer than 5 to 10 minutes.   

 Verduzco was very upset after the call and believed that Lee treated him “like a dumb 

Mexican.”  12 VRP (May 4, 2022) at 1461.  Verduzco felt that “‘[t]his is what racism looks like.’”  

16 VRP (May 11, 2022) at 2293.   

 That afternoon, Verduzco sent an email to Christie True, Director of the County DNRP.  

Verduzco copied several individuals on the email, including Lee’s direct supervisor.  The email 

subject line stated: “Joan Lee’s Emotional and Verbal Racist/Sexist Micro-aggression toward Rey 

Verduzco and Alice Chapman.”  Ex. 18, at 1.  In the email, Verduzco wrote that Lee “proceeded 

to emotionally and verbally abuse” him and that Lee “yelled, berated, and intimidated [him] over 

the phone.  [Verduzco] characterize her behavior as racist toward [him].”  Ex. 18, at 1.  Verduzco 

also wrote: “I felt I was being emotionally and verbally assaulted and subjected to a stereotypical 

and racist response by a white woman towards a Latino man.”  Ex. 18, at 1.   

 Verduzco concluded his email with the following:  

[T]he racism perpetrated by white women toward men of color is a pattern in [the 

DNRP-Water and Land Resources].  This is the third micro-aggression I’ve been 

subjected to in the last month alone. . . . My question to you Christie is when is this 
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going to stop?  What are you going to do to ensure that your employees are not 

subjected to racist and sexist behavior by colleagues and leadership?   

 

Ex. 18, at 2.   

 When Verduzco sent his email, Lee had been in the process of writing a follow-up email 

to Verduzco about the phone call.  Lee sent the email, which listed the primary takeaways she 

wished for Verduzco to understand.  Following Verduzco’s email, Lee replied-all and apologized 

that the individuals on the email were “brought into [the] situation.”  Ex. 19, at 1.  Lee was 

“horrified, embarrassed[,] and sad” about the email.  7 VRP (Apr. 26, 2022) at 753.     

 2. 2019 Incidents 

In 2019, following events involving Verduzco at a September 17 meeting, a September 18 

conference, and other claims, the County initiated investigations, which culminated in three 

reports: the Abbott Report, the Belnavis Report, and the Greenlee Report.  The Abbott Report, 

issued on October 9, specifically investigated Verduzco’s actions on September 17 and 18.  At 

issue was whether Verduzco violated County policy regarding “inappropriate communication.”  

Ex. 276, at 1.  Rob Abbott, who conducted the investigation, is a County employee, but works in 

a different division.  The Abbott Report made the following finding: 

There is enough independent testimony from employees within the organization 

and external employees . . . to conclude that Verduzco did indeed act 

inappropriately.  This included angry, accusatory, firm and loud interactions that 

were inappropriate in his discussions with [his] [s]upervisors . . . on September 17th 

and on September 18th with [his supervisor], at the GARE conference in Portland, 

Oregon.  With Verduzco’s own admission that he “dropped the F bomb a few 

times,[”] and raised his voice.  I have to conclude that Verduzco[’s] behavior was 

inappropriate on both occasions, based on the number of witnesses reporting the 

same behaviors. 

 

Ex. 276, at 7.  
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 On October 24, 2019, the County placed Verduzco on administrative leave with pay.  The 

letter notifying Verduzco of his administrative leave stated in part: “This action is being taken as 

a result of allegations which will be investigated regarding inappropriate and concerning behavior.  

You will remain on administrative leave until further notice.”  Ex. 51, at 1.  However, the letter 

did not provide further detail.  Verduzco did not understand why he was placed on administrative 

leave.   

After Verduzco was placed on administrative leave, Canal Place changed its door codes.  

It was policy for the County to change door codes any time an employee left or if there were safety 

concerns.   

 Several incidents contributed to the decision to place Verduzco on administrative leave and 

to change the door codes, including a parking incident in June 2019, and Verduzco’s interactions 

with his supervisors on September 17 and 18.  Additionally, in early October 2019, there were a 

series of anonymous letters sent to the County about Verduzco which caused concern, including 

one that Verduzco was dangerous and owned a gun.  The decision to place Verduzco on leave was 

made jointly “in consultation” with the Director’s Office and HR.  14 VRP (May 9, 2022) at 1851. 

C. GREENLEE AND BELNAVIS REPORTS AND 2018-19 ANNUAL PERFORMANCE APPRAISAL 

 Following receipt of the anonymous letters about Verduzco, the County initiated another 

investigation, conducted by Jennifer Greenlee, resulting in the Greenlee Report.  The anonymous 

letters alleged that (1) Verduzco had created a hostile work environment “in violation of the 

County’s Nondiscrimination, Anti-Harassment & Inappropriate Conduct Policy”; (2) Verduzco 

owned a gun; and (3) Verduzco discriminated and retaliated against a team member on the 

Business Services team by removing her job duties.  Ex. 278, at 1. 
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 Greenlee interviewed 14 individuals and reviewed several documents.  The Greenlee 

Report concluded that Verduzco did not violate any County policies, but did violate the “Color 

Brave Space Norms[3] found in the Business Services Team contract and the Values and Norms 

for King County’s Hazardous Waste Management Unit found in the Master Labor Agreement 

Appendix B.”4  Ex. 278, at 1.  Regarding whether Verduzco owned a gun, the Greenlee Report 

stated that no witness could confirm that Verduzco owned a gun and that Verduzco had said the 

allegation was “‘completely made up.’”  Ex. 278, at 4. 

 Finally, the County conducted a third investigation regarding Verduzco’s claims that he 

had been discriminated against based on his race and hearing disability.  The County retained an 

outside firm, Fisher Phillips, to conduct the investigation, which culminated in the Belnavis 

Report.  The investigator did not find any evidence of adverse treatment against Verduzco based 

on his race or disability.  However, the report stated:  

I believe that the current working environment is significantly damaged in that Mr. 

Verduzco’s peers do not want to interact with him because they perceive him to be 

a bully who yells or belittles them when he does not get his way.  While he believes 

that they are afraid of him because of their stereotype of him as an aggressive 

Hispanic male, they appear to believe that his conduct is inappropriate and 

unprofessional irrespective of his background.  As a result, no one is 

communicating effectively in the work unit. 

 

Ex. 277A at 1.  

                                                 
3  Ex. 260, at 8-11.  The Color Brave Space Norms are a code of conduct that the Business Services 

team has specifically adopted.   

 
4  See Ex. 291.  The County “Key Values and Norms” encourage employees to be “Fair,” “Open 

and Honest,” “Professional,” “Respectful,” “Collaborative,” “Risk-Taking,” and “Caring and 

Fun.”  Ex. 291, at 1-4. 
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 Both the Greenlee and Belnavis Reports were finalized in December 2019 while Verduzco 

was on administrative leave.       

 Verduzco’s supervisors prepared and reviewed a 2018-2019 annual performance appraisal 

for Verduzco, which covered September 1, 2018 to August 31, 2019.  For the first time in 

Verduzco’s career with the County, he was rated “Below Standard” in various performance 

categories, specifically those of “Fairness,” “Respect,” and “Care and fun.”  Ex. 28, at 1.  

Generally, the performance appraisal noted that Verduzco produced satisfactory work as the 

project manager of the Business Services team.  However, Verduzco struggled with 

communication, relationship building, and professionalism.  The performance appraisal also 

attached a letter of expectations that Verduzco’s supervisor had sent Verduzco in May 2019.  Based 

on the below standard ratings, Verduzco’s supervisors did not recommend that Verduzco receive 

a “‘merit over top’” raise.  9 VRP (Apr. 28, 2022) at 1083.  Verduzco stated that he did not agree 

with the contents of the performance appraisal and wished to appeal.   

D. SUSPENSION 

 On October 28, 2019, Lee proposed that Verduzco be suspended without pay for five days.  

Lee proposed the suspension based on the incidents in September and on the Abbott Report 

findings.  The decision to suspend Verduzco was made after consultation with the Director’s 

Office, HR, and the prosecuting attorney’s office.     

 The letter proposing suspension without pay notified Verduzco that he could appeal the 

decision.  Verduzco appealed.  As part of the appeal process, Verduzco had the opportunity to 

share his perspective.     
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 Verduzco’s suspension was upheld.  The letter upholding Verduzco’s suspension provided 

detailed reasons for the decision, including the fact that Verduzco “did not take ownership for any 

part of the discord” of the September incidents.  Ex. 321, at 1.  The suspension ran from December 

16, 2019 through December 20, 2019.   

E. VERDUZCO’S RETURN TO WORK 

 When Verduzco returned after his suspension, his job duties changed despite retaining the 

same project manager classification and same pay rate.  Specifically, Verduzco no longer managed 

a team or budget; instead, Verduzco was assigned “mini projects” to work on independently.  7 

VRP (Apr. 26, 2022) at 855.  Furthermore, Lee directly supervised Verduzco upon his return.  

Verduzco felt that the change in job duties was humiliating.  He believed he was doing the “work 

of an intern,” and he had “no lead responsibility” and “less prestige.”  12 VRP (May 4, 2022) at 

1482.  

 In April 2020, Verduzco wanted to apply for an “Emergency Site Worker IV” position, 

which had a higher role classification.  12 VRP (May 4, 2022) at 1459.  Verduzco wanted to apply 

in part because it would remove him from Lee’s scrutiny and help him “get back on track for being 

a supervisor.”  12 VRP (May 4, 2022) at 1460.  Verduzco needed Lee’s permission to apply, so he 

sought permission from Lee.   

 Lee had concerns that it was only Verduzco’s second week back at the County after his 

administrative leave and that Verduzco might not be able to handle the stress and emotion of the 

emergency worker position.  At the advice of HR, Lee responded to Verduzco’s request with the 

following: 

It is good hearted of you to want to pitch in and help. 
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For me to approve, I would want to understand what has changed in your approach 

to colleagues from last year to now that would allow me to commend you for work 

in difficult situations with high emotional stress.     

 

Ex. 281, at 1.  Verduzco replied, “I don’t agree with your concerns.  I withdraw my request.”  Ex. 

281, at 1. 

 Verduzco believed that Lee created barriers for him upon his return.  Based on Verduzco’s 

view of Lee’s conduct, Local 1652R threatened to file domination and interference charges against 

Lee.  However, Local 1652R never did so.   

 Verduzco’s 2019-2020 Annual Performance Appraisal covered September 1, 2019 through 

August 31, 2020.  Verduzco again received below standard ratings under the “Fairness,” 

“Professionalism,” and “Respect” categories.  Ex. 83, at 1.  This was based on the fact that 

Verduzco was placed on administrative leave between October 2019 and March 2020, a 

subsequent supervisor’s letter of expectations to Verduzco, the findings of the Greenlee and 

Belnavis Reports, and Verduzco’s December 2019 suspension.  As a result, Verduzco’s supervisor 

did not recommend that Verduzco receive a merit over top raise.   

 In Verduzco’s 2020-2021 Annual Performance Appraisal, he received standard or above 

ratings for all categories and overall, his performance was “outstanding.”  Ex. 90, at 3.  Verduzco 

did not qualify for a merit over the top raise because of the below standard ratings on his prior two 

appraisals.   

F. PROCEDURAL HISTORY   

 In October 2020, Verduzco filed a complaint against the County alleging race 

discrimination, retaliation, and disability discrimination, all in violation of the WLAD, chapter 
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49.60 RCW.  Verduzco requested a jury trial.  The trial began in April 2022.  Following a month-

long trial, the jury found in favor of Verduzco on his retaliation claim, but not on his claims of 

race or disability discrimination.     

 1. Jury Instructions 

 During the pretrial conference, the trial court requested both parties propose jury 

instructions.  The court ordered Verduzco to make initial proposals and the County to respond with 

any desired changes.   

 Verduzco and the County disagreed over the jury instruction defining “adverse.”  Verduzco 

proposed: 

 An adverse employment action is a change in employment that is more than 

an inconvenience or alteration of one’s job responsibilities.  The employee must 

show that a reasonable employee would have found the challenged action(s) 

materially adverse, meaning that it would have dissuaded a reasonable worker from 

making or supporting a charge of discrimination and/or retaliation.  Whether an 

action is materially adverse depends upon the circumstances of the particular case 

and should be judged from the perspective of a reasonable person in the Plaintiff’s 

position.  

 

Clerk’s Papers (CP) at 1160.  Verduzco’s instruction combined Washington Pattern Jury 

Instruction (WPI) 330.06, which defines “adverse” in retaliation claims, and WPI 330.01.02, 

which defines “adverse” in the context of discrimination claims.  See generally 6A WASHINGTON 

PRACTICE: WASHINGTON PATTERN JURY INSTRUCTIONS: CIVIL 330.06, at 343 (7th ed. 2018) 

(WPI); 6A WASHINGTON PRACTICE: WASHINGTON PATTERN JURY INSTRUCTIONS: CIVIL 

330.01.02, at 328 (7th ed. 2018).   
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 The County objected to the instruction based on the risk of creating jury confusion such 

that the jury would apply both meanings of “adverse” in the incorrect context.  Instead, the County 

proposed its own instruction defining “adverse,” which stated: 

 In a discrimination disparate treatment case, 

 

 An adverse employment action is one that materially affects the terms, 

conditions or privileges of employment.  An action must involve a change in 

employment that is more than an inconvenience or alteration of one’s job 

responsibilities. 

 

 The definition above applies to a discrimination disparate treatment claim.  

In a claim of retaliation, the term “adverse” means unfavorable or disadvantageous.  

An employment action is adverse if it is harmful to the point that it would dissuade 

a reasonable employee from making a complaint of discrimination.  Whether a 

particular action is adverse is judged from the perspective of a reasonable person in 

the plaintiff’s position. 

 

CP at 3236. 

 Verduzco’s counsel argued that the clarification was not necessary and that Verduzco’s 

proposed instruction merely followed direction given in WPI 330.06, which states to combine the 

instructions when both disparate treatment and retaliation claims are involved.  WPI 330.06, at 

343.   

 The trial court agreed with Verduzco’s counsel: “It is a correct statement of the law.  I don’t 

think it causes confusion.”  15 VRP (May 10, 2022) at 2001. 

 The County also objected to Verduzco’s proposed instruction regarding subordinate bias 

liability in retaliation claims.  Verduzco’s proposed instruction stated: “If a supervisor performs 

an act motivated by retaliatory animus that is intended by the supervisor to cause an adverse 

employment action, and if that act is relied on by the employer and is a substantial factor in the 

ultimate employment action, then the employer is liable for retaliation.”  CP at 2543.  The County 
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argued that the instruction was not found in the Washington Pattern Jury Instructions; instead, the 

instruction was found only in case law, and furthermore, the facts of Verduzco’s case did not 

support giving such an instruction.   

 The trial court inquired whether the instruction was a correct statement of the law.  The 

County responded affirmatively, and the trial court decided that the subordinate bias liability 

instruction would be given.   

 The final jury instructions included Instruction No. 8, which provided:  

 The term “adverse” means unfavorable or disadvantageous.  An 

employment action is adverse if it is harmful to the point that it would dissuade a 

reasonable employee from making a complaint of discrimination.  Whether a 

particular action is adverse is judged from the perspective of a reasonable person in 

the [sic] Mr. Verduzco’s position.  An adverse employment action is one that 

materially affects the terms, conditions, or privileges of employment.   

 

CP at 2542.  Instruction No. 9 provided: 

 If a supervisor performs an act motivated by retaliatory animus that is 

intended by the supervisor to cause an adverse employment action, and if that act 

is relied on by the employer and is a substantial factor in the ultimate employment 

action, then the employer is liable for retaliation.    

 

CP at 2543. 

 2. Jury Verdict 

The jury found in favor of Verduzco on his retaliation claim.  The jury did not find for 

Verduzco on his race and disability discrimination claims.   

The jury awarded Verduzco $2,135.07 in past lost wages, $40,000 in future lost wages, and 

$27,988.31 in lost pension benefits.  The jury also awarded Verduzco $2,000,000 in emotional 

distress damages.   
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3. Motion for New Trial 

 In June 2022, the County filed a motion for a new trial “based on irregularity in the 

proceedings.”  CP at 2607.  Specifically, the County asserted that the trial court abused its 

discretion in denying the County’s for-cause and peremptory challenges, the emotional damages 

award was excessive suggesting passion and/or prejudice, the jury instructions were erroneous, 

and the trial court erred in excluding the County’s economic expert, among other issues.  The trial 

court denied the County’s motion for a new trial.   

 4. Attorneys’ Fee Award      

 Following the trial, Verduzco moved for attorney fees and costs.  Verduzco sought a total 

of $1,190,610.46.  The total included a lodestar rate of $550 per hour for attorney Susan 

Mindenbergs, $500 per hour for attorney Vonda Sargent, a lodestar multiple of 1.25 for both 

Mindenbergs and Sargent, and $175 per hour in paralegal fees.  Mindenbergs and Sargent 

represented Verduzco on a contingency fee basis.   

 The trial court awarded Mindenbergs and Sargent $350 per hour.  The trial court also added 

a 25 percent multiplier based on Mindenbergs’ and Sargent’s skill and experience, but then 

deducted the overall fee award by 20 percent for Verduzco’s unsuccessful claims.  The trial court 

entered a judgment for Verduzco incorporating the fee award.   

 Verduzco filed a motion for reconsideration of the trial court’s reduction in the lodestar 

rates.  The trial court denied the motion.   

 The County appeals.  Verduzco cross-appeals on the issue of attorney fees.   
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ANALYSIS 

 The County argues several trial court errors warrant reversal and a remand for a new trial.  

Specifically, the County argues the trial court erred (1) in giving erroneous jury instructions, (2) 

when it denied the County for-cause and peremptory challenges against a juror, (3) when it 

excluded the County’s expert witness, and (4) when it denied the County’s motion for a new trial 

based on excessive noneconomic damages.  The County further argues that the combination of 

errors together merit reversal under the cumulative error doctrine.   

A. JURY INSTRUCTIONS 

 The County argues that Instruction 8 and Instruction 9 were erroneous.  Specifically, the 

County asserts that Instruction 9, the subordinate bias liability—or “cat’s paw”5—instruction “is 

not supported by the evidence or the law.”  Br. of Appellant/Cross-Resp’t at 29.  Additionally, the 

County argues that Instruction 8, the definitional instruction for the term, “adverse,” was 

misleading and confusing for the jury.  Verduzco argues that neither instruction was erroneous.  

We agree with Verduzco that Instruction 9 was proper.  However, we agree with the County that 

Instruction 8 was misleading and confusing for the jury. 

 1. Legal Principles 

 Jury instructions must allow counsel to argue their theory of the case, must not be 

misleading, and must properly inform the trier of fact of the applicable law.  Walter v. Spee W. 

Constr. Co., 21 Wn. App. 2d 204, 209-10, 504 P.3d 878 (2022).  We review alleged errors of law 

in jury instructions de novo.  Id. at 210.  However, if a challenge to a jury instruction is based upon 

                                                 
5  The phrase “cat’s paw” originated from the fable “The Monkey and the Cat” by Jean de la 

Fontaine.  Boyd v. State, 187 Wn. App. 1, 6 n.1, 349 P.3d 864 (2015).  
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a matter of fact, “[w]e review the language and wording of jury instructions for abuse of 

discretion.”  Tisdale v. Apro, LLC, 25 Wn. App. 2d 47, 56, 522 P.3d 116 (2022). 

 “Where substantial evidence supports a party’s theory of the case, trial courts are required 

to instruct the jury on the theory.”  Taylor v. Intuitive Surgical, Inc., 187 Wn.2d 743, 767, 389 P.3d 

517 (2017).  Substantial evidence is evidence that rises above speculation and conjecture and “we 

view the evidence in the light most favorable to the party requesting the instruction.”  Walter, 21 

Wn. App. 2d at 210.  An erroneous instruction is reversible error where it prejudices a party.  

Roemmich v. 3M Co., 21 Wn. App. 2d 939, 948, 509 P.3d 306, review denied, 200 Wn.2d 1015 

(2022).  While typically the party challenging the instruction bears the burden of demonstrating 

prejudice, prejudice is presumed when the instruction misstates the applicable law.  Id. at 948-49. 

 The WLAD prohibits employers from retaliating against employees who engage in 

WLAD-protected activities.  Cornwell v. Microsoft Corp., 192 Wn.2d 403, 411, 430 P.3d 229 

(2018); see RCW 49.60.210.  “An employee engages in WLAD-protected activity when he 

opposes employment practices forbidden by antidiscrimination law or other practices that he 

reasonably believed to be discriminatory.”  Alonso v. Qwest Commc’ns Co., 178 Wn. App. 734, 

754, 315 P.3d 610 (2013).   

 To establish a prima facie case of retaliation under the WLAD, an employee must “show 

three things: (1) the employee took a statutorily protected action, (2) the employee suffered an 

adverse employment action, and (3) a causal link between the employee’s protected activity and 

the adverse employment action.”  Cornwell, 192 Wn.2d at 411.  If the employee can show a prima 

facie case of retaliation, then the burden shifts to the employer to articulate evidence of a 

legitimate, nondiscriminatory reason for the adverse action.  Boyd v. State, 187 Wn. App. 1, 12, 
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349 P.3d 864 (2015).  “The burden then shifts back to the employee to show that the employer’s 

reason is pretext.”  Id.   

 An adverse action “involves a change in employment conditions that is more than an 

inconvenience or alteration of one’s job responsibilities, such as reducing an employee’s workload 

and pay.”  Alonso, 178 Wn. App. at 746.  Demotions, adverse transfers, or hostile work 

environments may be considered adverse actions.  Id.  A poor performance rating that results in 

termination and prevents rehire may also be an adverse action.  See Cornwell, 192 Wn.2d at 415-

16.  An employee demonstrates causation if they can show that retaliation was a substantial factor 

motivating the employment decision.  Id. at 412. 

 Under the subordinate bias liability theory, an employer is liable when a subordinate who 

lacks decision-making power uses their influence to trigger an adverse employment decision.  City 

of Vancouver v. Pub. Emp. Rels. Comm’n, 180 Wn. App. 333, 351, 325 P.3d 213 (2014).  In such 

cases, the subordinate’s animus is imputed to the employer, and the employer is liable for 

retaliation.  Boyd, 187 Wn. App. at 20.  “[A] complainant seeking to use the subordinate bias 

theory of liability must show that the subordinate’s animus was a substantial factor in the decision 

resulting” in an adverse employment action.  City of Vancouver, 180 Wn. App. at 356. 

 WPI 330.01.02 defines “adverse” in the context of a discrimination claim based on 

disparate treatment as: “An adverse employment action is one that materially affects the terms, 

conditions or privileges of employment.”  WPI 330.01.02, at 328. 

WPI 330.06 defines “adverse” in the context of a retaliation claim as: 

 The term “adverse” means unfavorable or disadvantageous.  An 

employment action is adverse if it is harmful to the point that it would dissuade a 

reasonable employee from making a complaint of [discrimination] [harassment] 
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[and] [or] [retaliation].  Whether a particular action is adverse is judged from the 

perspective of a reasonable person in the plaintiff’s position.         

 

WPI 330.06, at 343 (brackets in original).  In the note on use, WPI 330.06 directs users to 

combine the instruction with WPI 330.01.02 if a case also involves disparate treatment: 

 If both disparate treatment and retaliation are involved, combine the 

instruction with WPI 330.01.02 (Employment Discrimination—Disparate 

Treatment—Adverse Employment—Definition) to differentiate adverse 

employment action in disparate treatment claims from adverse employment action 

in retaliation claims. 

 

WPI 330.06 note on use at 343.  The direction to combine the instructions but to differentiate 

between discrimination based on disparate treatment and retaliation claims arises from the United 

States Supreme Court decision in Burlington Northern and Santa Fe Railway Co. v. White, which 

distinguished between adverse employment actions in the context of retaliation claims and adverse 

employment actions in the context of discrimination claims.  548 U.S. 53, 67-68, 126 S. Ct. 2405, 

165 L. Ed. 2d 345 (2006).  Further, Washington courts have approved jury instructions that make 

such a distinction.  See Boyd, 187 Wn. App. at 15.    

 2. Trial Court Did Not Err in Giving Instruction 9 

 The County argues that the trial court erred in giving Instruction 9 because the instruction 

is not supported by the evidence.6  Specifically, the County asserts that Verduzco’s theory of 

                                                 
6  The County also argues that Instruction 9 is not supported by the law.  However, the County’s 

brief appears to primarily focus on whether substantial evidence supported the giving of Instruction 

9 and does not clarify the error of law.  At trial, the County had mounted a legal challenge to 

Instruction 9 because it was based only on case law rather than the Washington Pattern Jury 

Instructions.  However, the County conceded that Instruction 9 correctly stated the law.  The issue, 

then, is whether substantial evidence supports giving the instruction, which is reviewed for abuse 

of discretion.  Tisdale, 25 Wn. App. 2d at 56.  Accordingly, this opinion addresses only the 

substantial evidence argument as it pertains to Instruction 9.      
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case—that Lee’s animus against Verduzco influenced decisions about Verduzco’s employment—

is not supported by the facts based on evidence.  Verduzco argues the facts support a subordinate 

bias liability instruction.7  We agree with Verduzco. 

 Instruction 9 states:  

 If a supervisor performs an act motivated by retaliatory animus that is 

intended by the supervisor to cause an adverse employment action, and if that act 

is relied on by the employer and is a substantial factor in the ultimate employment 

action, then the employer is liable for retaliation.   

 

CP at 2543.  Thus, for the County to be liable for Lee’s conduct towards Verduzco, Verduzco must 

demonstrate that (1) Lee harbored animus against Verduzco, (2) Lee performed an act motivated 

by that retaliatory animus, (3) Lee intended the act to cause an adverse employment action for 

Verduzco, and (4) Lee lacked decision-making authority but her action was a substantial factor in 

the County’s adverse employment action against Verduzco.  See Boyd, 187 Wn. App. at 19-20. 

 Here, while the parties dispute the number of adverse actions that Verduzco was subjected 

to, the parties agree that Verduzco’s suspension was an adverse action.8     

                                                 
7  We note that as part of his argument that the subordinate bias liability instruction was proper, 

Verduzco argues for the first time that it was other supervisors, not Lee, who harbored animus 

against Verduzco and influenced management decisions.  At trial, Verduzco emphasized Lee and 

Lee’s influence.  Thus, it appears that Verduzco argues an entirely different theory on appeal.  

However, even if Verduzco argues a new theory, it does not affect our analysis of whether 

Instruction 9 was proper.   

 
8  The County asserts that the only true adverse action was Verduzco’s five-day suspension.  Paid 

administrative leave, the County argues, is not considered discipline under the terms of Verduzco’s 

CBA and when Verduzco returned from leave, he maintained his same job title, pay rate, and 

benefits, and merely had a change in job duties.     

 

 Verduzco, on the other hand, claims he was subjected to several adverse employment 

actions, including poor performance reviews, multiple investigations, a forced leave of absence, 
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 As to whether Lee harbored animus towards Verduzco, the record shows that Verduzco 

publicly called out Lee for what he believed to be racist conduct.  Lee was “horrified, 

embarrassed[,] and sad” about Verduzco’s emails.  7 VRP (Apr. 26, 2022) at 753.  Again, when 

Lee had direct supervision of Verduzco, her management style prompted Verduzco’s union 

representative to threaten charges of domination and interference.  Accordingly, an inference may 

arise that Lee harbored animus against Verduzco based on the public nature of Verduzco’s 

December 2018 emails. 

 As to Lee’s act being motivated by retaliatory animus, evidence of Lee’s actions towards 

Verduzco when he returned from his administrative leave, making it exceedingly difficult for him 

to perform his job, raises an inference that Lee’s suspension recommendation was the result of 

animus she harbored against Verduzco.   

                                                 

suspension, and “demotion,” all because “he reasonably complained that an upper-level manager 

acted in a racist manner against him.”  Br. of Resp’t/Cross-Appellant at 20.  

 

Verduzco’s placement on administrative leave could qualify as an adverse action: even 

though Verduzco was paid, it was an involuntary and significant change to his conditions of 

employment.  Alonso, 178 Wn. App. at 746-47.  When Verduzco was notified of the decision, he 

did not know if and when he was going to return, nor did he fully understand the reasons why he 

was placed on leave.   

 

Similarly, when Verduzco first returned to work after his leave and was assigned directly 

under Lee, it was not merely a change in his responsibilities—rather, the way in which Lee 

structured Verduzco’s position made it exceedingly difficult for Verduzco to complete his job and 

prompted Verduzco’s union to threaten filing domination and interference charges.  A hostile work 

environment may be considered an adverse action.  Alonso, 178 Wn. App. at 747.  However, 

regardless of the number of adverse actions alleged, the evidence clearly demonstrates at least one 

adverse action.  Therefore, we need not opine as to whether the workplace investigations and 

Verduzco’s poor performance reviews were also adverse.   
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 As to whether Lee intended to cause adverse employment actions for Verduzco, the record 

shows that Lee made the recommendation to suspend Verduzco.  Thus, there is evidence of Lee’s 

intent to cause an adverse employment action that rises above speculation and conjecture. 

As to Lee’s decision-making authority and whether Lee’s action was a substantial factor in 

the County’s adverse employment action against Verduzco, the County is correct that Lee did not 

make many final decisions affecting Verduzco, such as determining that Verduzco would be 

placed on leave, upholding Verduzco’s suspension, and upholding Verduzco’s performance 

appraisal.   However, while Lee was not a final decision-maker, Lee was, in many cases, 

involved in management conversations about Verduzco.  Indeed, it was Lee who proposed that 

Verduzco be suspended without pay for five days.  When the record contains reasonable but 

competing inferences of retaliation and non-retaliation, it is the jury’s duty to choose between such 

inferences.  Boyd, 187 Wn. App. at 12. 

 In the context of jury instructions, substantial evidence is evidence that rises above 

speculation and conjecture and it must be viewed “in the light most favorable to the party 

requesting the instruction.”  Walter, 21 Wn. App. 2d at 210.  “Where substantial evidence supports 

a party’s theory of the case, trial courts are required to instruct the jury on the theory.”  Taylor, 

187 Wn.2d at 767.  Here, viewing the evidence in a light most favorable to Verduzco, there is 

evidence in the record that rises above speculation and conjecture to warrant the subordinate bias 

liability instructions.  Therefore, we hold that the trial court did not abuse its discretion in giving 

Instruction 9. 
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 3. Trial Court Erred in Giving Instruction 8              

 The County also argues that the trial court erred in giving Instruction 8, which defined the 

term “adverse.”  Specifically, the County contends that the instruction failed to distinguish 

“adverse” in a discrimination context from “adverse” in a retaliation context and gave no direction 

to the jury as to which definition applied to which claim.  We agree. 

At issue in Instruction 8 is whether the trial court properly informed the jury of the correct 

legal standard; therefore, we review whether Instruction 8 was erroneous de novo.  Walter, 21 Wn. 

App. 2d at 210.      

 Instruction 8 states: 

 The term “adverse” means unfavorable or disadvantageous.  An 

employment action is adverse if it is harmful to the point that it would dissuade a 

reasonable employee from making a complaint of discrimination.  Whether a 

particular action is adverse is judged from the perspective of a reasonable person in 

Mr. Verduzco’s position.  An adverse employment action is one that materially 

affects the terms, conditions, or privileges of employment. 

 

CP at 2542.  The first three sentences come from WPI 330.06, which define adverse employment 

actions in the context of retaliation.  WPI 330.06, at 343.  The final sentence comes from WPI 

330.01.02, which defines adverse in a discrimination context.  WPI 330.01.02, at 328. 

 The County argues that Instruction 8, read together with Instruction 10,9 which defines the 

elements of retaliation, created the possibility for the jury to apply the “more generalized” 

                                                 
9  Instruction 10 stated: 

 

 It is unlawful for an employer to retaliate against a person for opposing what 

the person reasonably believed to be discrimination on the basis of race. 

 To establish a claim of unlawful retaliation by Defendant King County, 

Washington, Plaintiff Reynaldo S. Verduzco has the burden of proving both of the 

following propositions: 
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discrimination definition of “adverse” applicable to disparate treatment claims—an action that 

affects the terms, conditions, or privileges of employment—to Verduzco’s retaliation claim.  Br. 

of Appellant/Cross-Resp’t at 46.  Instead, the jury’s retaliation determination should be based on 

whether the adverse action was unfavorable, disadvantageous, or harmful to the point it would 

dissuade an employee from making a complaint.  Specifically, the County points to Verduzco’s 

administrative leave, an action that affected his conditions of employment but was not necessarily 

unfavorable or disadvantageous overall because he was paid for the duration of his leave and 

maintained his benefits and job.     

 Verduzco appears to argue that Instruction 8 either sufficiently differentiated between 

“adverse” in discrimination and “adverse” in retaliation, or the lack of differentiation in the 

instruction placed an additional burden on him to prove his case anyway.  However, in his brief, 

Verduzco did not elaborate as to what his additional burden was and instead argues what 

constituted adverse employment actions generally.     

                                                 

  (1) That Mr. Verduzco was opposing what he reasonably believed 

to be discrimination on the basis of race or retaliation; and 

  (2) That a substantial factor in the decision to discipline was Mr. 

Verduzco’s opposing what he reasonably believed to be discrimination or 

retaliation. 

 If you find from your consideration of all of the evidence that both of these 

propositions [have] been proved, then your verdict should be for Mr. Verduzco on 

this claim.  On the other hand, if any one of these propositions has not been proved, 

your verdict should be for King County on this claim. 

 Mr. Verduzco does not have to prove that his opposition was the only factor 

or the main factor in the King County’s decision, nor does Mr. Verduzco have to 

prove that he would not have been disciplined but for his opposition. 

 

CP at 2544. 
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 Contrary to Verduzco’s assertion, the note on use for WPI 330.06 does not instruct users 

to simply combine WPI 330.06 with WPI 330.01.02, but states that users should “combine the 

instruction with WPI 330.01.02 . . . to differentiate adverse employment action in disparate 

treatment claims from adverse employment action in retaliation claims.”  WPI 330.06 note on use 

at 343 (emphasis added).  Here, Instruction 8 did not differentiate between the definitions of 

“adverse” in a disparate treatment claim and “adverse” in retaliation claim.  The meaning of 

“adverse,” depending on the context, has completely different standards.  Further, Instruction 8 

was immediately followed by Instruction 9 and Instruction 10, which were both related to 

retaliation.  Merging the two standards, without distinction, to be applied to either claims of 

retaliation or discrimination becomes a misstatement of the law. 

 Given the lack of differentiation, the jury could well have applied the incorrect legal 

standard when it considered adverse actions in Verduzco’s retaliation claim.  Prejudice is 

presumed when the instruction misstates the applicable law.  Roemmich, 21 Wn. App. 2d at 949.  

In his brief, Verduzco fails to make any argument as to why the instruction was not prejudicial to 

the County.  During oral argument, Verduzco assumed that the jury looked both at unfavorable 

actions and material changes in his conditions of employment.  Thus, he argues he had the greater 

burden and accordingly, there was no prejudice to the County.  See Wash. Ct. of Appeals oral 

argument, Verduzco v. King County, No. 57052-1-II (Jan. 26, 2024), at 22 min., 5 sec. through 22 

min, 32 sec., video recording by TVW, Washington State’s Public Affairs Network, 

http://www.tvw.org.  However, we do not consider arguments raised for the first time during oral 

argument.  See State v. Kirwin, 137 Wn. App. 387, 394, 153 P.3d 883 (2007), aff’d, 165 Wn.2d 
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818, 203 P.3d 1044 (2009).  And even so, we simply cannot know how the jury applied the law, 

especially when given a misstatement of the law.10 

 Because Instruction 8 failed to distinguish between the different definitions of “adverse” 

applicable in retaliation and discrimination claims, it was misleading and did not properly inform 

the jury of the applicable law.  Walter, 21 Wn. App. 2d at 210.  Therefore, we hold that the trial 

court erred when it gave Instruction 8 to the jury, and we reverse and remand for a new trial on the 

issue of retaliation. 

 Because we reverse and remand to the trial court for a new trial, we do not reach the 

remaining issues on appeal or cross-appeal. 

ATTORNEY FEES ON APPEAL 

 Verduzco requests the award of attorney fees on appeal.  Because we reverse and remand 

for a new trial, Verduzco is not the prevailing party.  Accordingly, we deny Verduzco’s request 

for attorney fees. 

CONCLUSION 

 Because the trial court erred when it gave Instruction 8 to the jury, we reverse the trial court 

and remand for a new trial on the issue of retaliation. 

                                                 
10  For instance, Verduzco argues that Lee discriminated against him during a December 5 phone 

call.  The proper standard to apply to a discrimination claim is whether the action is “one that 

materially affects the terms, conditions, or privileges of employment.”  CP at 2542.  However, 

many may view being yelled at by a superior as unfavorable, such that it would dissuade an 

employee from making complaints of discrimination—which is the standard applied to retaliation 

claims.  The upshot is that, as mentioned above, we cannot know what standard the jury applied 

to what claim or action.  



No.  57052-1-II 

 

 

28 

 A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

  

 Lee, J. 

We concur:  
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Disparate Treatment—Adverse Employment Action
—Definition

An adverse employment action is one that materially affects the terms, conditions or privileges of employment.
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COMMENT
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Wn.App. 449, 166 P.3d 807 (2007) (failure to give plaintiff same recognition as employee of the month, such as posting his
picture or letting him drive the car of his choice, was sufficient to state a claim).

Illustrating the fact-specific nature of the inquiry is Blackburn v. Department of Social & Health Services, 186 Wn.2d 250,
375 P.3d 1076 (2016), which involved a decision not to schedule African-American staff on a single weekend because of a
Western State Hospital resident's violent racist conduct. Reversing the trial court, the Washington Supreme Court held that the
employer's staffing decision for a single weekend constituted disparate treatment “in the terms and conditions of employment.”
However, the Supreme Court affirmed the holding that the single weekend decision was not severe and pervasive enough to
constitute a hostile environment, therefore affirming the dismissal of that claim.

[Current as of October 2020.]
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6A Wash. Prac., Wash. Pattern Jury Instr. Civ. WPI 330.06 (7th ed.)
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Washington Pattern Jury Instructions--Civil
Washington State Supreme Court Committee on Jury Instructions

Part XVI. Employment

Chapter 330. Employment Discrimination

WPI 330.06 Employment Discrimination—
Retaliation—Adverse Employment Action—
Definition

The term “adverse” means unfavorable or disadvantageous. An employment action is adverse if it is harmful to the
point that it would dissuade a reasonable employee from making a complaint of [discrimination] [harassment] [and]
[or] [retaliation]. Whether a particular action is adverse is judged from the perspective of a reasonable person in the
plaintiff's position.

NOTE ON USE

Use this instruction with WPI 330.05 (Employment Discrimination—Retaliation) when there is an issue whether the change
is sufficiently adverse.

If both disparate treatment and retaliation are involved, combine the instruction with WPI 330.01.02 (Employment
Discrimination—Disparate Treatment—Adverse Employment—Definition) to differentiate adverse employment action in
disparate treatment claims from adverse employment action in retaliation claims.

COMMENT

In Burlington Northern & Santa Fe Railway Co. v. White, 548 U.S. 53, 67–68, 126 S.Ct. 2405, 165 L.Ed.2d 345 (2006), the
United States Supreme Court distinguished an adverse employment action in the context of a retaliation claim versus a disparate
treatment claim. Whereas an adverse employment action for purposes of a disparate treatment claim must materially affect the
terms and conditions of a person's employment, an adverse action in the context of a retaliation claim need not materially affect
the terms and conditions of employment so long as a reasonable employee would have found the action materially adverse,
which means it might have “dissuaded a reasonable worker from making or supporting a charge of discrimination” or deterred

the charging party from engaging in protected activity. See also Ray v. Henderson, 217 F.3d 1234, 1241–43 (9th Cir. 2000);
Trizuto v. Bellevue Police Dep't, 983 F.Supp.2d 1277 (W.D. Wash. 2013).

In Tyner v. State, 137 Wn.App. 545, 564–65,154 P.3d 920 (2007), Washington first adopted Burlington Northern & Santa Fe
Railway Co. v. White, 548 U.S. 53, 126 S.Ct. 2405, 165 L.Ed.2d 345 (2006). The primary change in Tyner's work conditions
was a reassignment. The court held the crucial test was whether the change would dissuade a reasonable employee from making
a complaint. The determination had to be based on the circumstances of the particular case.
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Boyd v. Department of Social & Health Services, 187 Wn.App. 1, 349 P.3d 864 (2015), followed Tyner, and explicitly
approved an instruction that contained the second sentence of this instruction—that the action must be one that would dissuade a
reasonable employee from making a complaint. Boyd likewise affirmed Tyner that whether the action at issue is adverse depends

on the circumstances of the particular case because “context matters.” Boyd, 187 Wn.App. at 13. Boyd involved a series of
actions, including a two-week suspension without pay, a written reprimand, and a report to the police. Without deciding whether
each individual action was adverse, a reasonable jury could find that the actions, taken together, were adverse. The court further

affirmed that adversity is assessed from a reasonable employee in plaintiff's position. Boyd, 187 Wn.App. at 13–14; see also,

Cornwell v. Microsoft Corp., 192 Wn.2d 403, 412 n.4, 430 P.3d 229 (2018) (a poor performance rating preventing future
rehiring “undoubtedly” qualifies as an adverse employment action).

[Current as of October 2020.]
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